Slip Op. 00-135
UNI TED STATES COURT OF | NTERNATI ONAL TRADE

BEFORE: RI CHARD W GOLDBERG, JUDGE

AMERI CAN SPORTI NG GOCDS
Plaintiff,
V. Court No. 95-05-00627
UNI TED STATES,
Def endant .
ORDER

In this Custons classification case, plaintiff has noved in
limne to exclude the testinony of two of defendant’s experts,
Mary Carrillo and Susan Sheridan, and to conpel a detailed
summary of the testinony of defendant’s third expert w tness,
Mari an Samarin.

On February 9, 1998, plaintiff served defendant with an
interrogatory asking defendant to identify its expert w tnesses.
On April 13, 1998, defendant responded that it had not yet
identified its witnesses. Although discovery closed on June 30,
2000, defendant did not identify its expert w tnesses until
Sept enber 26, 2000, in conpliance with an Order by the Court
governing preparation of the Pretrial Oder. On October 4, 2000,

after plaintiff’s counsel voiced objections to the surprise



W tnesses, the government formally served its suppl enenta
response to plaintiff’s interrogatory regardi ng expert w tnesses.

CIT Rule 26(e)(1) requires parties “seasonably to suppl enent
the response [to a request for discovery] with respect to any
guestion addressed to ... the identity of each person expected to
be called as an expert witness at trial ... .” Because the
suppl enmental response was delivered al nost thirty-two nonths
after the interrogatory was served, nore than three nonths after
di scovery had already closed, and only two weeks before the start
of trial, and because there are no mtigating circunstances to
justify such a del ay, defendant’s suppl enental response was not
seasonable wthin the nmeaning of CIT Rule 26(e)(1).

Contrary to defendant’s contention, the Court has the
authority to inpose sanctions for a violation of Rule 26(e)(1)
without first issuing a separate order.! This authority is well

established in the federal courts. See Thibeault v. Square D

Co., 960 F.2d 239, 245 (1st Cr. 1992); Bradley v. United States,

866 F.2d 120, 124 n.6 (5th Cr. 1989). 1In choosing the
appropriate sanction for defendant’s violation of Rule 26(e) (1),

the Court is guided by the four-factor test stated in Qutley v.

Gty of New York, 837 F.2d 587, 590 (2d Cr. 1988) (quoting

! Because the Federal Rules were amended in 1993 to

explicitly allow preclusion for this type of discovery violation,
the Court consults pre-anmendnent casel aw.



Mur phy v. Magnolia Elec. Power Ass’'n, 639 F.2d 232, 235 (5th Gr

1981)). In particular, the Court is convinced that serious
prejudice to the plaintiff would result fromits | ack of
opportunity to prepare to neet the testinony of these surprise

W tnesses. See Thibeault, 960 F.2d at 246-47. Mor eover, because

the Court has already declined to grant the full length of a
continuance the parties had previously requested in a consent
notion, it does not wish to see the defendant achieve that
continuance by neans of its own |ack of diligence. Accordingly,
plaintiff’s notion to exclude the testinony of Ms. Carrillo and
Ms. Sheridan is granted.

Plaintiff also noved to conpel a nore detailed summary of
Ms. Samarin’s testinony, but rescinded this claimat the pretrial
conference subject to the proviso that her testinony be confined
to the topics listed in Schedule G2 of the Pretrial Oder. For
this reason, plaintiff’s notion in this regard is noot, and is

deni ed.

Therefore, upon consideration of plaintiff’s nmotion in
[imne to exclude testinony of defendant’s experts Ms. Carrillo
and Ms. Sheridan, and to conpel a detailed sumary of M.
Samarin’s testinony; and upon all other papers; and upon due

deli beration, it is hereby



ORDERED t hat defendant’s notion to preclude the testinony of M.
Carrillo and Ms. Sheridan at the trial of this action is GRANTED,
and it is further

ORDERED that plaintiff’s notion to conpel a detailed sumary

of Ms. Samarin’s testinony i s DEN ED.

SO ORDERED.

Judge Richard W Col dberg

Dat e: Cct ober 19, 2000
New Yor k, New Yor k



ERRATUM

Anmeri can Sporting Goods v. United States, Court No. 95-05-00627,
Slip-Op. 00-135, dated October 19, 2000

Page 4, Line 1: “...that defendant’s notion...” should be
“...that plaintiff’s nmotion...”

Oct ober 26, 2000



